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Def endant - Appel | ant - Peti ti oner.

REVI EW of a decision of the Court of Appeals. Reversed.

M1 WLLIAM A BABLI TCH, J. Lakel and Medi cal Cent er
(Lakel and), a nedical facility previously owned by Walworth
County, seeks review of a published court of appeals’ decision'
which held that Belinda Snopek was not tinme-barred from suing
Lakel and for an injury she sustained in 1979 but for which she
did not bring suit until discovery of the injury in 1995. At the
time of Snopek’s injury in 1979, a plaintiff had to give a
governnmental entity notice of the injury within 120 days after
the injury-causing event before bringing an action against that
governnmental entity. |In 1986 the |egislature anended the statute
to require a notice of injury for mnedical nalpractice clains
within 180 days from when the injury was discovered or should
have been discovered. The issue presented by this case is

whether this 1986 legislative anmendnent can be applied

! Snopek v. Lakeland Medical Center, 215 Ws. 2d 537, 573
N.W2d 213 (. App. 1997).
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retroactively. Because the legislature clearly stated its intent
that the amendnent would only apply to injuries occurring after
the date of enactnent of the statute, we hold that the
| egi sl ati ve anmendnment requiring notice of injury within 180 days
of discovery can be applied prospectively only. Accordingly, we
reverse the court of appeals’ decision.

12 The facts underlying this action are these. On June
20, 1979, Snopek was treated at Lakeland for injuries she
sustained in an autonobile accident. The parties do not dispute
that at that time, Lakeland was owned and operated by Walworth
County and therefore was a governnental subdivision or agency for
purposes of the notice of injury statute. Accordingly, before a
party could bring an action against Lakeland, Lakeland as a
gover nnent al agency, was entitled to notice of injury.

13 Snopek had i njured her knee in the autonobile accident.

Fromthe tinme of the accident until 1995 Snopek had intermttent

pain, swelling and weakness in her knee. In February 1995,
during arthroscopic knee surgery, the surgeon discovered a piece
of plastic lodged in Snopek’s knee. Because Snopek’s knee
i nproved considerably after renoving the plastic, her physician
concluded in June 1995 that her knee problens had been caused by
the plastic left inbedded in her knee fromthe accident in 1979.

14 On July 31, 1995, Snopek filed a Request for Mediation
with the Medical Mediation Panel. Later, on Decenber 8, 1995
Snopek filed a summons and conplaint alleging that Lakel and was
negligent in its acts and om ssions in Snopek’s care. In its

answer Lakeland alleged that Snopek failed to file a notice of
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injury and notice of claim and therefore her claim was barred
because she failed to tinmely neet a condition precedent.

Lakeland then filed a notion for sumrary judgnent. Lakel and
asserted that the notice statute in effect at the tinme of the
accident, Ws. Stat. § 895.43 (1977) (reprinted below),? which
required the plaintiff to give notice of injury within “120 days
after the happening of the event giving rise to the claim”
governed this action, Snopek countered that the applicable
notice statute was the one in effect at the tinme she discovered

her injury, Ws. Stat. § 893.80(1m) (1993-94) (reprinted below),?

2 Wsconsin Stat. 895.43 (1977) provides:

(1) No action may be brought or maintained against
any volunteer fire conpany organized under ch. 213,
political ~corporation, governnmental subdivision or
agency thereof . . . upon a claim or cause of action
unl ess:

(a) Wthin 120 days after the happening of the event
giving rise to the claim witten notice of the
circunstances of the claim signed by the party, agent
or attorney is served on the volunteer fire conpany,
political ~corporation, governnmental subdivision or
agency . . . ; and

(b) A claim containing the address of the claimnt
and an item zed statenment of the relief sought 1is
presented to the appropriate clerk or person who
perforns the duties of a clerk . . . and the claimis
di sal | owed. Failure of the appropriate body to
disallow within 120 days after presentation is a
di sal | owance. Notice of disallowance shall be served
on the claimant by registered or certified nuail S

No action on a claim against any defendant fire
conpany, corporation, subdivision or agency nor agai nst
any defendant . . . enploye, may be brought after 6
months from the date of service of the notice, and the
notice shall contain a statenent to that effect.

8 References to the Wsconsin Statutes are to the 1993-94
versi on unl ess ot herw se not ed.

W sconsin Stat. 8 893.80 provides in pertinent part:
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which requires notice of injury wthin 180 days from when the
plaintiff discovers or should have di scovered her injury.

15 The Crcuit Court for Walworth County, Judge Janes L.
Carl son presiding, determned that Ws. Stat. § 893.80(1m, the
statute in effect when Snopek discovered her injury, was
control ling.

16 The court of appeals affirmed the circuit court’s

order. Snopek v. Lakel and Medical Center, 215 Ws. 2d 537, 540,

573 NW2d 213 (C. App. 1997). The court of appeals reasoned
that the notice statute is a procedural condition precedent to
bringing or mintaining an action against the governnental
entities listed in Ws. Stat. § 893.80 and therefore can be
applied retroactively. See id. at 540. This court accepted
Lakel and’ s petition for review of the court of appeals’ decision.

17 The issue presented by this case is whether the 1986
anendnent which changed the prescribed tine within which to give
notice of injury for medical malpractice clains from 120 days

after the injury-causing event to 180 days after the injury is

(1) Except as provided in subs. (1m and (1p), no
action my be Dbrought or nmaintained against any
volunteer fire conpany organized under ch. 213,
political ~corporation, governnmental subdivision or
agency thereof . . . upon a claim or cause of action
unl ess:

(1m Wth regard to a claimto recover danmages for
medi cal mal practice, the tinme period under sub. (1)(a)
shall be 180 days after discovery of the injury or the
date on which, in the exercise of reasonable diligence,
the injury should have been di scovered, rather than 120
days after the happening of the event giving rise to
the claim



No. 96-3645

di scovered or should have been discovered, can be applied
retroactively. The question of whether Ws. Stat. 8§ 893.80(1m
can be applied retroactively is a question of law which this

court reviews de novo. In re Marriage of Schulz v. Ystad, 155

Ws. 2d 574, 596, 456 N.W2d 312 (1990) (citing Chappy v. LIRC

136 Ws. 2d 172, 180, 401 N.W2d 568 (1987)).

18 Cenerally, statutes are applied prospectively. Schul z,
155 Ws. 2d at 597. “Strong common-law tradition defines the
| egislature’s primary function as declaring law to regulate
future behavior. Thus, as a matter of justice, no |aw should be
enforced before people can learn of its existence and conduct
t hensel ves accordingly. In short, retroactivity disturbs the

stability of past transactions.” ld. (citing Enployers Ins. v.

Smith, 154 Ws. 2d 199, 453 N.W2d 856 (1990)).

19 There are, however, exceptions to this general rule. A
statute may be applied retroactively if: 1) by express |anguage
or by necessary inplication, the statutory |anguage reveals
legislative intent that it apply retroactively, Schulz, 155
Ws. 2d at 597; or 2) the statute is renedial or procedural

rat her than substantive, Qutter v. Seanandel, 103 Ws. 2d 1, 17-

18, 308 N.w2d 403 (1981). If a statute falls under the second
exception¥that is, it is renmedial or procedural %it nonethel ess
cannot be applied retroactively if the Ilegislature clearly
expressed its intent that it be applied prospectively only, or
retroactive application would inpair contracts or vested rights.

Modica v. Verhulst, 195 Ws. 2d 633, 643, 536 N W2d 466 (C
App. 1995).
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110 The parties in this case do not argue, and we find no
support for the first exception to prospective application of
Ws. Stat. 8§ 893.80(1n). Section 893.80(1m contains no express
| anguage, nor is there a necessary inplication, that the statute

apply retroactively. See, e.qg., Schulz, 155 Ws. 2d at 597.

11 Snopek argues that the notice of injury statute, Ws.
Stat. 8§ 893.80(1m), applies retroactively because it falls within
the second exception to prospective application¥%it is a
condition precedent which is procedural. Lakel and agrees that
the notice of injury statute is a condition precedent. However
Lakel and asserts that the change in the tinme in which plaintiffs
must act, from 120 days fromthe injury-causing event to 180 days
after discovery of the injury, 1is substantive and therefore
appl i ed prospectively only.

12 W agree that the notice of injury statute is a

condition precedent. A condition precedent limts “'the tine
within which a certain prescribed act, necessary to the
enforcenent of [the plaintiff’s] cause of action, shall be
done.’” Ccanpo v. Racine, 28 Ws. 2d 506, 509, 137 N W2d 477

(1965) (quoting Troschansky v. MIwaukee ER & L. Co., 110 Ws.

570, 571, 86 N.W 156 (1910)). It is well-established that the
notice of injury statute which sets the tinme (previously 120 days
fromthe injury-causing event and now 180 days fromthe di scovery
of the injury) wthin which a certain prescribed act (notice of
injury) shall be done, is a condition precedent to the
plaintiff’s right to recover from a governnental entity such as

county- owned Lakel and. Ccanpo, 28 Ws. 2d at 508-10. Failure of
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a party to fulfill the procedure of giving a governnental entity
a notice of injury within the prescribed tine results in such
party losing the right to proceed with an action against the

governnmental entity. 1d. (citing Troschansky, 110 Ws. at 571).

See al so Mbdica, 195 Ws. 2d at 643.

13 A procedural statute is usually an exception to the
general rule that a statute is applied prospectively. See

Qutter, 103 Ws. 2d at 17-18. However, we nust further determ ne

whether the legislature clearly expressed its intent that the

statute apply prospectively only. See Moddica, 195 Ws. 2d at

643.

114 Wen the legislature created Ws. Stat. 8§ 893.80(1m in
1985 Ws. Act 340, it clearly expressed its intent that the
statute be applied prospectively only. In a non-statutory
provision entitled “Initial applicability” the |legislature
specified that § 893.80(1n) “first applies to clains arising from
occurrences on the effective date of this subsection.” 1985 Ws.
Act 340, 8§ 75(14). In other words, §8 893.80(1m, requiring
notice of injury wthin 180 days from when the injury was, or
should have been discovered, first applies to occurrences
happening on the effective date of the act, June 14, 1986.
Al though the legislature did not define “occurrences,” we
determne that, as in nost insurance contracts, “occurrence”

refers to the event or accident which causes harm See, e.g.,

Kremers-Urban Co. v. Anerican Enployers Ins., 119 Ws. 2d 722

737-40, 351 N.W2d 156 (1984); Welter v. Singer, 126 Ws. 2d 242,

248, 376 NW2d 84 (C. App. 1985H). By specifying the initia
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applicability of 8§ 893.80(1m, the legislature clarified that the
notice conditions to bringing and maintaining an action for
medi cal mal practice against the governnental entities listed in
the statute woul d apply prospectively only.

15 Qur conclusion is supported by reviewing 1985 Ws. Act
340, § 75(14) within the context of § 75. Throughout 8§ 75 the
| egislature provided different time franes for the initial
applicability of the different subsections of the act. Most
notably, in 8 75(9) the legislature provided that the anmendnent
to Ws. Stat. 8 655.009(1) providing that a conplaint in a
medi cal mal practice action nmust not specify the anount of noney
to which a plaintiff believes he or she is entitled, “first
applies to clains filed on the effective date of this
subsection.” 1985 Ws. Act 340, 8§ 75(9). To have a valid claim
on the effective date of the subsection the injury nust have
occurred before the effective date. However, conparing 8 75(9)
with 8§ 75(14) which provides that Ws. Stat. 8§ 893.80(1nm) first
applies to “clains arising fromoccurrences on the effective date
of this subsection” indicates that the legislature nade a
di stinction between clains and occurrences, the latter being the
triggering event for initial application of 8§ 893.80(1n).

15a Because the legislature expressed its intent that Ws.
Stat. § 893.80(1m first apply to occurrences on the effective
date of the subsection, occurrences which give rise to clains,
the legislature intended that 8§ 893.80(1n) apply prospectively.
Accordingly, we reverse the court of appeals’ decision. Snopek’s

claimis barred because she failed to conply with the statute in
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effect at the tinme of her injury which required filing a notice
of injury wth Lakeland “within 120 days after the happeni ng of
the event giving rise to [her] claim”

115b Because the legislature clearly expressed its intent
for prospective application of Ws. Stat. § 893.80(1m, we need
not determ ne whether retroactive application of the statute
woul d inpair contracts or vested rights.

By the Court.—JFhe decision of the court of appeals is

rever sed.
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116 SH RLEY S. ABRAHAMSON, CHI EF JUSTI CE (concurring)

The determ native issue according to the majority opinion is the
meani ng of 1985 Ws. Act 340, 8 75(14). Neither party raised or
argued this provision in its briefs to this court. Although the
majority opinion sets forth a reasonable interpretation of
8 75(14), | would have preferred that the court give the parties
an opportunity to brief the issue of the applicability of
§ 75(14).

117 The majority opinion relies on the definition of
occurrence in "nost insurance policies" to define the word
"occurrence" as used in the 1985 Act. | have doubts whether
definitions of occurrence in insurance policies are helpful in
interpreting the initial applicability provisions of the Act. In
any event, the mpjority appears to believe that nobst insurance
contracts define "occurrence" as a single event or accident which
causes harmand triggers the application of the statute.

118 Yet in a case cited by the majority opinion the
insurance policy defines "occurrence” to nean "an accident,
i ncludi ng continuous or repeated exposure to conditions, which
results in bodily injury or property damage neither expected nor

i ntended fromthe standpoint of the insured.” Kreners-U ban Co.

v. Anerican Enployers Ins., 119 Ws. 2d 722, 731, 739, 351 N.W2d

156 (1984); see also the insurance policies appearing in
1 Mller's Standard Insurance Policies Annotated passim (4th ed.
1995).

119 Here, Snopek alleged that the defendants negligently

failed in their 1979 treatnent to identify a foreign object in
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her right knee and that the continuing presence of that foreign
obj ect caused her intermttent pain, swelling and weakness until
the object was discovered in 1995 during arthroscopic surgery.
These allegations indicate the possibility of an occurrence of
the "continuous or repeated exposure" variety, rather than a
singl e event or accident.

120 For the reasons set forth, | concur.

21 | am authorized to state that Justice Ann \Wal sh Bradl ey

joins this concurrence.
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122 JON P. WLCOX, J. (Concurring). VWile | agree with
the result, | disagree with the majority’s statenment in paragraph
12 that Ws. Stat. § 893.80(1n) (1995-96) is a procedural
statute. Majority op. at 6-7. Rat her, | believe this court’s

decision in Col by v. Colunbia County, 202 Ws. 2d 342, 349, 550

N.W2d 124 (1996), dictates that the 180-day waiting period in
8§ 893.80(1m, the notice of claimstatute at issue in this case,
is effectively a statute of limtations.

923 The general rule of statutory construction is that
statutes are to be construed as relating to future and not past acts.

Qutter v. Seanmandel, 103 Ws. 2d 1, 17, 308 N w2d 403 (1981).

However, if a statute is procedural or renedial, rather than
substantive, the statute is generally given retroactive application
as long as the retroactive application does not disturb contracts or
vested rights. Id.

24 The distinction between substantive and procedural laws is
wel | established. If a statute prescribes the nethod, i.e., the
| egal nmachinery, wused in enforcing a right or renmedy, it 1is

procedural. Gty of Madison v. Town of Madison, 127 Ws. 2d 96, 102,

377 NW2d 221 (C. App. 1985); see also Steffen v. Little, 2 Ws. 2d

350, 357, 358, 86 N.W2d 622 (1957) (setting forth the rule, its
exception and its qualification). A renedial statute relates to
renedi es or nodes of procedure which do not create new or take away
vested rights, but only operate in furtherance of a remedy or

confirmation of rights already existing. Gty of Madison, 127 Ws.

2d at 102. However, if the law creates, defines or regulates rights

or obligations, it is substantive. Id.
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25 This court recently considered the relationship between
Ws. Stat. 88 893.80 (1993-94), 893.13 (1993-94) and 893.23 (1993-
94), statutes governing notice of clains, tolling of statutes of
l[imtation and the tolling provision for statutory stays,
respectively. Col by, 202 Ws. 2d at 342. In Colby, the issue was
whether the premature filing of a summons and conplaint which was
subsequently dism ssed because of the failure to comply with the
provi sions of 8§ 893.80(1)(b), was sufficient to toll the statute of
limtations. Colby, 202 Ws. 2d at 346. In reaching its decision,
the court looked to a virtually identical tolling provision in the
statutory framework of the state of New York. The Col by court noted
that New York’s statute tolled the statute of limtations when the
comencenent of an action was to be stayed by statutory prohibition,
thereby extending the period of Ilimtations. Id. at 354. For
exanmple, in New York, a plaintiff who wanted to file suit against the
Metropolitan Transportation Authority had up to 1 year and 30 days
from the accrual of the cause of action, which included the 30-day
wai ting period, to comrence the suit. |d. at 354-55.

126 In response to the inconsistent tolls resulting from the
various waiting periods, the New York legislature enacted a statute
in an attenpt to achieve uniformty. |d. at 355-56, 357 n.8. The
statute specifically elimnated any tolls for waiting periods between
the service of a notice of claim and the comrencenent of the action
and it lengthened the statute of limtations to 1 year and 90 days
for all such actions. 1d. at 356, 357 n.8.

127 Wthout simlar legislative action, the Colby court

concluded that the interplay between Ws. Stat. § 893.23 (1993-93),
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the tolling provision for statutory waiting periods, and Ws. Stat.
8§ 893.80 (1993-94), in effect, created a statute of limtations equa
to 3 years and 120 days when filing a claim under § 893.80(1)(b).
Col by, 202 Ws. 2d at 357-58. By virtue of the statutory stay under
§ 893.23, the court determned that the 120-day waiting period, which
is required prior to the commencenent of an action against the
county, mnust be added to the statutory limtation of 3 years in order
to obtain the tine within which the action nmay be brought. Col by,
202 Ws. 2d at 357-58. The court stated that 8 893.80(1)(b) requires
the plaintiff to first provide the county with a notice of claim
followed by either a denial of the claim or the expiration of the
120- day disallowance period, prior to the filing of a sumons and
conplaint, all of which nmust be conpleted within the 3-year and 120-
day period of limtations. Colby, 202 Ws. 2d at 357-58.

128 At first glance, one mght question the applicability of
Col by. That Col by | ooked at the notice of claim provision, paragraph
(b) of Ws. Stat. § 893.80(1) (1993-94), rather than the notice of
injury provision, paragraph (a), or subsection (1n) is insignificant.
Col by, 202 Ws. 2d at 347. Subsection (1n) nerely extends the tine
peri od under subsection (1)(a) from 120 days to 180 days for nedica
mal practi ce cl ains. The notice of injury and notice of claim
provi sions  of § 893.80(1) are unanbiguously stated in the
conjunctive; therefore, both provisions nmust be satisfied before the
claimant may commence an action against a governnental agency.

Vanstone v. Town of Delafield, 191 Ws. 2d 586, 593, 530 N WwW2d 16

(. App. 1995). Accordingly, Colby speaks to 8§ 893.80(1) as a

whol e, rather than one provision or the other.
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129 Colby dictates that the waiting periods contained in Ws.
Stat. 8 893.80 (1993-94) are, in effect, statutes of limtations
Statutes of Ilimtations are substantive, not procedural, statutes

because they <create and destroy rights, Betthauser v. Medica

Protective Co., 172 Ws. 2d 141, 149, 493 N W2d 40 (1992), and

therefore, can only be applied to causes of action accruing on or

after the statute’s effective date. Because § 893.80(1m is a
substantive statute which did not becone effective until June 14,
1986, | also conclude that it can not be applied retroactively to the

1979 al |l eged nal practi ce.

130 For the foregoing reasons, | concur

31 | am authorized to state that Justice David T. Prosser

joins in this concurring opinion.
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